




RESOLUTION NO. 

TAX INCREMENT DEVELOPMENT AGREEMENT FOR J.H. LLC 

Motion By: ____ _ Second By: ____ _ 

BE IT RESOLVED by the City Council of the City of Willmar, a municipal corporation of the State of 
Minnesota, that the Mayor and City Administrator be authorized to enter into a Tax Increment Development 
Agreement between the City of Willmar and J.H, LLC. 

Dated this 18th day of March, 2019 

MAYOR 

Attest: 

CITY CLERK 



TAX INCREMENT DEVELOPMENT AGREEMENT 

This document drafted by: 
Flaherty & Hood, P.A. 
525 Park Street, Suite 470 
St. Paul, MN 55103 
(651) 225-8840 

BY AND BETWEEN 

CITY OF WILLMAR, MINNESOTA 

AND 

JH,LLC 
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TAX INCREMENT DEVELOPMENT AGREEMENT 

THIS AGREEMENT, made as of the __ day of , 2019, by and 
between the City of Willmar, Minnesota (the "City"), a municipal corporation organized and 
existing under the laws of the State of Minnesota and JH, LLC (the "Developer"), a Minnesota 
limited liability company. 

WITNESSETH: 

WHEREAS, pursuant to Minnesota Statutes, Section 469.124 through 469.134, the City 
has formed Municipal Development District No. X (the "Development District") and has 
adopted a development program therefor (the "Development Program") by its Resolution No. 
19-011, dated January 7, 2019; and 

WHEREAS, pursuant to the provisions of Minnesota Statutes, Section 469.174 through 
469.1794, as amended, (hereinafter the "Tax Increment Act"), the City has created, within the 
Development District, the J.H. LLC Housing Project Tax Increment Financing District (a 
Housing District) (the "Tax Increment District"), and has adopted a tax increment financing plan, 
dated January, 2019, by its Resolution No. 19-012, dated January 7, 2019 (the "Tax Increment 
Financing Plan"), which provides for the use of tax increment financing in connection with 
certain development within the Development District; and 

WHEREAS, in order to achieve the objectives of the Development Program and 
particularly to make the land in the Development District available for development for housing 
by private enterprise in conformance with the Development Program, the City has determined to 
assist the Developer with the financing of certain costs of a Project (as hereinafter defined) to be 
constructed within the Tax Increment District as more particularly set forth in this Agreement; 
and 

WHEREAS, the City believes that the development and construction of the Project, and 
fulfillment of this Agreement are vital and are in the best interests of the City, the health, safety, 
morals and welfare of residents of the City, and in accordance with the public purpose and 
provisions of the applicable state and local laws and requirements under which the Project has 
been undertaken and is being assisted; and 

WHEREAS, the requirements of the Business Subsidy Law, Minn. Stat. §§ 1161.993 -
.995, do not apply to this Agreement because assistance is being provided solely for housing. 

NOW, THEREFORE, in consideration of the premises and the mutual obligations of the 
parties hereto, each of them does hereby covenant and agree with the other as follows: 
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ARTICLE 1. DEFINITIONS 

Section 1.1 Definitions_,_ All capitalized terms used and not otherwise defined herein 
shall have the following meanings unless a different meaning clearly appears from the context: 

Administrative Expenses shall have the meaning set forth in Minnesota Statutes, Section 
469.174, Subdivision 14. 

Affiliate means a corporation, limited liability company, partnership, joint venture, 
association, business trust or other legal entity organized under the laws of the United States of 
America or a state thereof which is directly controlled by or under common control with 
Developer or any other Affiliate. For purposes of this definition, control means the power to 
direct management and policies through the ownership of at least a majority of its voting 
securities, or the right to designate or elect at least a majority of the members of its governing 
body by contract or otherwise; 

Agreement means this Tax Increment Development Agreement, as the same may be from 
time to time modified, amended or supplemented; 

Available Tax Increment has the meaning provided in the TIF Note, which is attached 
hereto as Exhibit E; 

Business Day means any day except a Saturday, Sunday or a legal holiday or a day on 
which banking institutions in the City are authorized by law or executive order to close; 

Certificate of Completion means the certification with respect to each Phase of the 
Project provided to the Developer pursuant to Section 4.4 of this Agreement, on the foim 
attached as Exhibit D; 

City means the City of Willmar, Minnesota; 

Construction Plans means the plans, specifications, drawings and related documents on 
the constmction work to be performed by the Developer on the Development Property in 
connection with the Project, which (a) shall be as detailed as the plans, specifications, drawings 
and related documents which are submitted to the appropriate building officials of the City, and 
(b) shall include at least the following: (1) site plan; (2) foundation plan; (3) basement plans; (4) 
floor plan for each floor; (5) cross sections of each (length and width); (6) elevations (all sides); 
(7) landscape plan; and (8) such other plans or supplements to the foregoing plans as the City 
may reasonably request to allow it to ascertain the nature and quality of the proposed 
construction work. 

County means Kandiyohi County, Minnesota; 

Developer means JH, LLC, its successors and assigns; 
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Development District means the real property included in the Municipal Development 
District No. X heretofore established by the Willmar City Council's Resolution No. 19-011, 
dated January 7, 2019; 

Development Program means the Development Program approved in connection with the 
Development District by the Willmar City Council's Resolution No. 19-011, dated January 7, 
2019; 

Development Property means the real property legally described on the attached Exhibit 
A and depicted on the attached Exhibit B; 

Event of Default means any of the events described in Section 8.1 hereof; 

Holder means the holder or beneficiary of a Mortgage; 

Maturity Date means the date that the applicable TIF Note has been paid in full, prepaid, 
or terminated in accordance with its terms; 

Mortgage means any mortgage made by the Developer which is secured, in whole or in 
part, by any portion of the Development Property; 

Parcel means a portion of the Development Property on which a Phase is or will be 
constructed; 

Phase(s) means each or any of the Phase I Project, the Phase II Project, the Phase III 
Project and the Phase IV Project; 

Phase I Access Improvements means the design, construction and installation of a new 
access to the Development Prope1iy from Kandiyohi County Road 5 as requested by Developer 
and related roadway improvements to Kandiyohi County Road 5 in the area generally between 
7th Ave. NW and 15th Ave. NW, Willmar, MN, as shown on Exhibit C, at an estimated total cost 
of $262,000. 

Phase I Project means the construction of a single three-story structure containing 72 
residential apartment units to be located on the Phase I Property, , parking improvements, 
lighting, utility extensions/relocations, soil cmrection, stormwater controls thereon, and the 
performance of Developer's obligations under this Agreement with respect to the Phase I Access 
Improvements, all as the first phase of the Project; 

Phase I Property means the real prope1iy legally described as set forth under the heading 
Phase I Property on the attached Exhibit A; 
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Phase I Reimbursement Amount means the lesser of (i) $1,547,550.00, or (ii) the 
documented Reimbursable Expenses actually incurred and paid by the Developer for the Phase I 
Project; 

Phase II Project means the construction of a single three-story structure containing 72 
residential apartment units to be located on the Phase II Property, as well as construction of 
additional parking improvements, lighting, utility extensions/relocations, soil correction and 
stormwater controls thereon; as the second phase of the Project; 

Phase II Property means the real property legally described as set forth under the heading 
Phase II Property on the attached Exhibit A; 

Phase II Reimbursement Amount means the lesser of (i) $ , or (ii) the 
documented Reimbursable Expenses actually incurred and paid by the Developer for the Phase II 
Project; 

Phase III Project means the construction of a single three-story structure containing 72 
residential apartment units to be located on the Phase III Property, as well as construction of 
additional parking improvements, lighting, utility extensions/relocations, soil correction and 
stormwater controls thereon; as the third phase of the Project; 

Phase III Property means the real property legally described as set forth under the 
heading Phase III Property on the attached Exhibit A; 

Phase III Reimbursement Amount means the lesser of (i) $ , or (ii) the 
documented Reimbursable Expenses actually incurred and paid by the Developer for the Phase 
III Project; 

Phase IV means the construction of a single three-story structure containing 72 residential 
apartment units to be located on the Phase IV Property, as well as construction of additional 
parking improvements, lighting, utility extensions/relocations, soil correction and stormwater 
controls thereon; as the fourth phase of the Project; 

Phase IV Property means the real property legally described as set forth under the 
heading Phase IV Property on the attached Exhibit A; 

Phase IV Reimbursement Amount means the lesser of (i) $ , or (ii) the 
documented Reimbursable Expenses actually incurred and paid by the Developer for the Phase 
IV Project; 

Project means a multi-phase housing development to include, at a minimum, the Phase I 
Project, and the potential construction of the Phase II Project, the Phase III Project and the Phase 
IV Project all to be located on the Development Property; 
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Reimbursable Expenses means the documented costs to the Developer of acquisition of 
the Development Property, site preparation costs, costs of constructing housing, or any other 
costs eligible to reimbursed with Tax Increment; 

State means the State of Minnesota; 

Tax Increment means tax increment, as defined in the Tax Increment Act, derived from 
the Development Property located within the Tax Increment District; 

Tax Increment Act means Minn. Stat. § § 469 .17 4 - .1794, as amended; 

Tax Increment District means the J.H. LLC Housing Project Tax Increment Financing 
District, located within the Development District, which was qualified as a housing district under 
the Tax Increment Act and heretofore established by the Willmar City Council's Resolution No. 
19-012, dated January 7, 2019; 

Tax Increment Financing Plan means the tax increment financing plan approved for the 
Tax Increment District by the City Council by its Resolution No. 19-012, dated January 7, 2019; 

Third-Party Expenses means the actual third-party, out-of-pocket reasonable costs, fees 
or expenses incuned by the City in connection with the transaction described in this Agreement, 
including but not limited to the costs of the financial advisor and attorney(s), as well as for the 
administration of the Tax Increment Financing Plan and the preparation of this Agreement 

TIF Note(s) means the Limited Revenue Tax Increment Note, substantially in the fmm 
attached hereto as Exhibit E, to be executed by the City and delivered to the Developer in 
accordance with this Agreement related to each Phase of the Project; 

Total Reimbursement Amount means the lesser of (i) $6,865,650.00, or (ii) the 
documented Reimbursable Expenses actually incuned and paid by the Developer for the 
Developer's completion of all four Phases of the Project; 

Unavoidable Delays means delays, beyond the reasonable control of the party seeking to 
be excused as a result thereof, which are the direct result of strikes, other labor troubles, 
unusually severe or prolonged bad weather, acts of God, fire or other casualty to the Project, 
litigation commenced by third parties which, by injunction or other similar judicial action or by 
the exercise of reasonable discretion, directly results in delays, or acts of any federal, state or 
local governmental unit (other than the City) which directly result in delays, war, acts of public 
enemy or acts of tenorism, unavailability or shortage of supply of construction materials or labor 
other than by reason on non-payments of costs of the same, and discovery of unknown hazardous 
materials or other concealed site conditions or delays of contractors due to such discovery; 

[The remainder of this page is intentionally left blank.] 
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ARTICLE2. REPRESENTATIONS AND WARRANTIES 

Section 2.1 Representations and Warranties of the City. The City makes the following 
representations and wananties: 

(a) The City is a municipal corporation and has the power to enter into this 
Agreement and cany out its obligations hereunder. 

(b) The Tax Increment District is a "housing district" within the meaning of 
Minnesota Statutes, Section 469.174, Subdivision 11, and was created, adopted and approved in 
accordance with the terms of the Tax Increment Act. 

( c) The development contemplated by this Agreement is in conformance with the 
development objectives set forth in the Development Program. Land use permits shall be 
governed by City land use ordinances, with specific land use permits or approvals considered 
separate from this Agreement. 

(d) To finance certain costs within the Tax Increment District, the City proposes, 
subject to the further provisions of this Agreement, to apply Tax Increments to reimburse the 
Developer for the Reimbursable Costs in connection with the Project as provided in this 
Agreement. The City neither pledges nor provides any other financial assistance to the 
Developer for the construction of the Project or other costs. 

(e) The requirements of the Business Subsidy Law, Minnesota Statutes, Section 
1161.993 through 1161.995, do not apply to this Agreement because assistance is being provided 
solely for housing. 

(f) The City makes no representation or warranty, either expressed or implied, as to 
the Development Property or its condition or the soil conditions thereon, or that the Development 
Property shall be suitable for the Developer's purposes or needs. 

Section 2.2 Representations and Warranties of the Developer. The Developer makes 
the following representations and wananties: 

(a) The Developer is a Minnesota limited liability company, active and in good 
standing in the State, and has the power to enter into this Agreement and to perform its 
obligations hereunder and is not in violation of the laws of the State. 

(b) The Developer shall cause the Phase I Project, and any subsequent Phases of the 
Project it chooses to constmct, to be constructed in accordance with the terms of this Agreement, 
the Development Program, and all local, state and federal laws and regulations (including, but 
not limited to, environmental, zoning, energy conservation, building code and public health laws 
and regulations). 
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(c) The construction of the Project would not be unde1iaken by the Developer, and in 
the opinion of the Developer would not be economically feasible within the reasonably 
foreseeable future, without the assistance and benefit to the Developer provided for in this 
Agreement. 

( d) The Developer will use its best efforts to obtain, or cause to be obtained in a 
timely manner, all required pe1mits, licenses and approvals, and will meet, in a timely manner, 
all requirements of all applicable local, state, and federal laws and regulations, which must be 
obtained or met before the Project, or any Phase thereof, may be lawfully constructed. 

(e) Neither the execution and delivery of this Agreement, the consummation of the 
transactions contemplated hereby, nor the fulfillment of or compliance with the terms and 
conditions of this Agreement is prevented, limited by or conflicts with or results in a breach of, 
the terms, conditions or provision of any contractual restriction, evidence of indebtedness, 
agreement or instrument of whatever nature to which the Developer is now a party or by which it 
is bound, or constitutes a default under any of the foregoing. 

(f) The Developer will cooperate with the City with respect to any litigation 
commenced with respect to the Project. 

(g) For so long as Developer continues to own the Development Property after 
completion of construction of the Project, the Developer will cooperate fully with the City in 
resolution of any traffic, parking, trash removal or public safety or nuisance problems, which 
may arise in connection with the construction, operation or maintenance of the Project. 

(h) The Developer has received no notice or communication from any local, state or 
federal official that the activities of the Developer or the City on the Development Property may 
be or will be in violation of any environmental law or regulation. The Developer is aware of no 
facts the existence of which would cause it to be in violation of or give any person a valid claim 
under any local, state or federal environmental law, regulation or review procedure. 

(i) The proposed development by the Developer hereunder would not occur but for 
the tax increment financing assistance being provided by the City hereunder. 

G) The Developer shall promptly advise City in writing of all litigation or claims 
affecting any part of the Project and all written complaints and charges made by any 
governmental authority materially affecting the Project or materially affecting Developer or its 
business which may delay or require changes in construction of the Project. 

(k) For a period often years from the date of this Agreement, the Developer will not 
seek a reduction in the market value of the Development Prope1iy as determined by the 
Kandiyohi County Assessor. 

(1) The financing commitments which the Developer has obtained to finance the 
construction of the Project, together with the equity funds available to the Developer, together 
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with financing to be provided by the City pursuant to this Agreement, will be sufficient to enable 
the Developer to successfully complete, at a minimum, the Phase I Project. 

(m) The Developer has made its own projections of tax increment and revenues to be 
generated from the Project and of the Developer's return on investment, and the Developer has 
not relied on any assumptions, calculations, determinations or conclusions made by the City, its 
governing body members, officers or agents, including the independent contractors, consultants 
and legal counsel, and employees thereof, with respect to the foregoing or in determining to 
proceed with the Project. 

(n) The construction of the Phase I Project shall commence on or before October 1, 
2019 and, batTing Unavoidable Delays, the Phase I Project will be substantially completed by 
April 30, 2021. 

[The remainder of this page is intentionally left blank.] 
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ARTICLE 3. UNDERTAKINGS BY DEVELOPER AND CITY 

Section 3.1 Project and Third-Party Expenses. 

(a) Reimbursement of City Costs. The Developer shall pay the City for Third-Party 
Expenses incurred up to the date of this Agreement upon execution of this Agreement and 
following receipt of a written invoice or invoices describing the amount and nature of the costs to 
be reimbursed including time sheets or other comparable evidence of expenditures for Third
Party Expenses incurred. Should the City incur additional reasonable Third-Party Expenses 
thereafter in connection with an amendment of this Agreement, the City may request payment 
thereof and the Developer agrees to pay all reasonable Third-Party Expenses incurred by the City 
within 30 days of the City's written invoice and supporting documentation as provided in this 
Section. 

(b) The Developer shall construct the Phase I Project and any subsequent Phases of 
the Project the Developer chooses to construct in accordance with this Agreement. 

(c) The Developer shall pay all costs of the Development Property and the Project. 

(d) The Developer owns the Development Property and the City has no obligation to 
acquire the Development Property or any portion thereof on the Developer's behalf. The 
Developer acknowledges that the City makes no representations or warranties as to the condition 
of the Development Property or the fitness of the Development Property for construction of the 
Project or any other purpose for which the Developer may make use of such Development 
Property, and that the assistance provided to Developer under this Agreement neither implies any 
responsibility by the City for any contamination of the Development Property or poor soil 
conditions nor imposes any obligation on the City to participate in any cleanup of the 
Development Property or correction of any soil problems. 

( e) The Developer will operate and maintain the Phase I Project and any subsequent 
Phases of the Project the Developer chooses to construct in accordance with the terms of this 
Agreement and all applicable local, state and federal laws and regulations (including but not 
limited to, environmental, zoning, building and public health laws and regulations) subject to its 
respective rights to contest the same pursuant to applicable laws. 

(f) At all times through the te1mination of this Agreement, the Developer will 
operate, maintain, preserve and keep any Phase of the Project which is constructed, the 
Development Property and such portions thereof in good repair and condition, ordinary wear and 
tear excepted. 

Section 3.2 Reimbursement of Costs; Tax Increment. The City will pledge 95 percent 
of Tax Increments received and retained by the City to reimburse the Developer for the Phase I 
Reimbursement Amount, the Phase II Reimbursement Amount, the Phase III Reimbursement 
Amount and the Phase IV Reimbursement Amount, as applicable, up to the Total 
Reimbursement Amount ifthe Developer completes all four Phases of the Project. The City's 

12 



obligation to reimburse the Developer for the Reimbursable Expenses up to the Total 
Reimbursement Amount for the construction of the Project, or any paiticular Phase(s) thereof, on 
the Development Prope1ty, shall come solely from Tax Increment received and retained by the 
City and shall be subject to satisfaction of the following conditions precedent: 

(a) The Developer shall be in material compliance with all the te1ms, conditions and 
provisions of this Agreement; 

(b) The Developer shall have substantially completed construction of the Project, or 
any applicable Phase(s) thereof, as evidenced by the City's issuance of a Certificate of 
Completion in the fmm attached hereto as Exhibit D. 

( c) The Developer shall have submitted to the City copies of invoices or other 
evidence reasonably acceptable to the City documenting the Developer's Reimbursable Expenses 
incuned on the Project, or any applicable Phase(s) thereof. 

Section 3.3 TIF Revenue Notes. Notwithstanding any provision of this Agreement, 
the Developer agrees to and shall be responsible to pay all of its respective costs and expenses of 
the Project, or any particular Phase thereof, and the Development Prope1ty. However, the City is 
willing to provide the assistance as provided in this Agreement to reimburse the Developer for a 
po1tion of the Project costs incrured by the Developer. In order to reimburse the Developer for a 
portion of the cost of the Phase I Project incuned by the Developer not to exceed the Phase I 
Reimbursement Amount, the City shall pay the Phase I Reimbursement Amount through the 
issuance of a TIF Note in the maximum principal amount of $1,547,550.00. Thereafter, the City 
Council shall issue an additional TIF Note upon the Developer's completion of each additional 
Phase of the Project, provided that the total principal amount of all of the TIF Notes issued by 
the City in the event that the Developer completes all four Phases of the Project shall not exceed 
the Total Reimbursement Amount ($6,865,650.00). Each TIF Note issued by the City pursuant to 
this Section 3.3 shall be substantially in the form of the TIF Note attached to this Agreement as 
Exhibit E, with the payment dates and principal amount of the TIF Note adjusted accordingly in 
each TIF Note, and shall be subject to the following conditions: 

(a) The initial TIF Note shall be dated, issued and delivered promptly after the 
Developer's demonstration in writing to the reasonable satisfaction of the City that the 
Developer has incurred and paid costs for the Phase I Project and shall have submitted paid 
invoices in an amount not less than the Phase I Reimbursement Amount. 

(b) Each additional TIF Note shall be dated, issued and delivered promptly after the 
Developer's demonstration in writing to the reasonable satisfaction of the City that the 
Developer has submitted paid invoices for the applicable Phase of the Project and incrured and 
paid costs for such Project Phase and shall have submitted paid invoices in an amount not less 
than the Phase II Reimbursement Amount, Phase III Reimbursement Amount or Phase IV 
Reimbursement Amount, as applicable. 
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(c) The principal amount of the TIF Note(s) shall be payable solely from the Tax 
Increments. 

(d) On each Note Payment Date and subject to the provisions of the applicable TIF 
Note, the City shall pay, against the principal outstanding on such TIF Note, the applicable Tax 
Increments received by the City during the preceding six months. 

( e) Payments will be made semi-annually on February 1 and August 1 of each year 
commencing August 1, 2022 and continuing through February 1, 2037 (30 payments), except 
that for each additional Phase of the Project constructed by the Developer in addition to the 
Phase I Project, the date through which payments will be made in the applicable TIF Note shall 
be extended by one year (two payments), to a latest date of February 1, 2040 upon the 
Developer's construction of all four Phases of the Project, or until all Reimbursable Expenses 
have been paid. 

(f) The TIF Notes shall be a special and limited obligation of the City and not a 
general obligation of the City, and only Tax Increments shall be used to pay the principal on the 
TIFNotes. 

(g) The City's obligation to make payments on a TIF Note on any Note Payment Date 
or any date thereafter shall be conditioned upon the requirements that there shall not at that time 
be an Event of Default by Developer related to such Phase for which the TIF Note was issued 
that has occurred and is continuing under this Agreement and that has not been cured during the 
applicable cure period and this Agreement shall not have been te1minated. 

(h) In the event of any conflict between the terms of a TIF Note, as the same may be 
amended, and the te1ms of this Section, the terms of the TIF Note shall govern. The issuance of 
the TIF Notes pursuant and subject to the terms of this Agreement is hereby authorized and 
approved by the City. 

(i) Notwithstanding anything to the contrary in this Agreement, if the conditions for 
delivery of the initial TIF Note are not met by the date ofrequired substantial completion of the 
Phase I Project set forth in Section 2.2(n), the City may terminate this Agreement by 30 days' 
prior written notice to the Developer, provided that if Developer thereafter substantially 
completes the Project within such 30 day period, this Agreement will not terminate but will 
continue notwithstanding the delay. After a termination pursuant to this Section, neither party 
shall have any obligations or liability to the other hereunder, except that any indemnification 
obligations of the Developer shall continue. 

G) The Developer understands and acknowledges that the City makes no 
representations or warranties regarding the amount of Available Tax Increment, or that revenues 
pledged to a TIF Note will be sufficient to pay the principal amount of a TIF Note. The 
Developer expressly acknowledges that amounts of Available Tax Increment will be determined, 
in part, by the estimated market value of the Project, and that if the market value assigned by the 
County is less than the Developer anticipated at the time this Agreement was negotiated, 
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Available Tax Increment may be insufficient to pay the entire principal amount of the TIF Notes. 
Developer further acknowledges that estimates of Tax Increment prepared by the City or its 
financial advisors in connection with the TIF District or this Agreement are for the benefit of the 
City, and are not intended as representations on which the Developer may rely. If the cost of the 
Project exceeds the principal amount of the TIF Notes, such excess is the sole responsibility of 
the Developer. 

Section 3 .4 Administrative Costs. The Parties agree and understand that the City will 
reimburse itself for its Administrative Expenses, from and to the extent of the five percent 
portion of Tax Increments that are not pledged to the TIF Notes. 

Section 3.5 Records. The City and its representatives shall have the right at all 
reasonable times after reasonable notice to inspect, examine and copy all books and records of 
the Developer relating to the Project and this Agreement. 

Section 3.6 Continued Operation. The portions of the Development Property upon 
which the Project, or a Phase thereof, are located shall be devoted to multi-family residential 
uses for the duration of this Agreement. Nothing in this Agreement shall prohibit Developer 
from engaging one or more property management companies to operate the Project, or any 
portion thereof, on its behalf in accordance with this Agreement's terms. 

Section 3. 7 Affordability Requirements. The Developer shall comply with all income 
requirements imposed by Minn. Stat. § 469.1761 for the duration of this Agreement. 

Section 3.8 Restriction on Nomesidential Use. The Developer shall devote no more 
than twenty (20) percent of the square footage of the building constructed as part of the Project 
to commercial, retail, or other nomesidential uses. 

[The remainder of this page is intentionally left blank.] 
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ARTICLE 4. CONSTRUCTION OF PROJECT 

Section 4.1 Construction of Project Improvements. The Developer agrees that it will 
construct the Phase I Project, and any such additional Phases of the Project that Developer 
chooses to construct, on the Development Property in accordance with the Construction Plans 
and at all times prior to the Maturity Date will operate and maintain, preserve and cause such 
facility to be maintained, preserved and kept with the appurtenances and every part and parcel 
thereof, in good repair and condition, ordinary wear and tear excepted, and in compliance with 
all applicable City and State codes, laws and regulations. The City shall not have any obligation 
to operate or maintain the Project. 

Section 4.2 Construction Plans. The Developer shall submit the Construction Plans 
for the Project to the City, and the City shall review and approve the same if it finds that the 
Construction Plans adequately provide for the construction of the Project and are in conformity 
with the Development Program, this Agreement, and all applicable State and local laws and 
regulations. The Developer may not commence work on the Project, or any particular Phase 
thereof, until such time as the City has approved the Construction Plans therefore. Approval by 
the City Representative does not relieve the Developer of the obligation to comply with the terms 
of this Agreement or of the Development Plan, applicable federal, state and local laws, 
ordinances, rules and regulations, or to construct the Project in accordance therewith. 

Section 4.3 Phase I Access Improvements. 

(a) The City agrees to enter into a cooperative construction agreement with the 
County with respect to the County's design, construction and installation of the Phase I Access 
Improvements through the County's authority in calendar year 2021, and pursuant to which the 
City shall agree to require the Developer to reimburse the County for the County's actual costs 
incurred related to the Phase I Access Improvements as set forth in this Section. 

(b) Subsequent to the execution of this Agreement and prior to the call for bids to 
construct the Phase I Access Improvements, Developer agrees to furnish to the City an amount 
equal to 3 0 percent of the estimated costs for the construction of the Phase I Access 
Improvements, as determined by the County in its sole discretion, and the City in turn will agree 
to pay such amount to the County in the cooperative construction agreement with the County. 

(c) Developer shall pay to the City, upon completion of the Phase I Access 
Improvements and within 30 days of receiving an invoice from the City for the same, the actual 
costs incuned by the County related to the Phase I Access Improvements less the amount of 
security provided by Developer under subparagraph ( c) above. The actual cost to engineer, 
design and construct the Phase I Access Improvements may be above or below the estimated cost 
of the Phase I Access Improvements provided herein, and Developer agrees to pay the actual 
amount invoiced by City to Developer and the City in turn will agree to pay such amount to the 
County in the cooperative construction agreement with the County. 
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(d) Developer understands that an approach pe1mit shall be obtained from the 
County for access to County Road 5. The Developer further understands that the approach permit 
approval is contingent on successfully agreeing to pay for roadway infrastructure 
improvements. Approach permits shall not be issued until all documents are signed 

( e) Developer hereby agrees to indemnify the City and the County for any expenses 
involved in the enforcement of this Section 4.3, including, but not limited to, reasonable 
attorney's fees and costs. 

Section 4.4 Commencement and Completion of Construction. The Developer has 
acquired the Development Prope1iy and shall construct the Phase I Project. Subject to 
Unavoidable Delays, construction of the Phase I Project on the Development Property shall 
commence by October 1, 2019 and be substantially completed by April 30, 2021. Construction 
is considered to be commenced upon the beginning of physical improvements beyond grading. 
All work with respect to the Phase I Project, or any additional Phase(s) Developer chooses to 
construct, to be constructed or provided by the Developer on the Development Property shall be 
in substantial compliance and conformity with the construction plans as submitted by the 
Developer and approved by the City in conjunction with the issuance of a building permit. 
Notwithstanding anything in this Agreement apparently to the contrary, nothing in this 
Agreement or otherwise shall require Developer to commence any Phase beyond the Phase I 
Project. 

Section 4.5 Certificate of Completion. Promptly after substantial completion of the 
Phase I Project, or any additional Phases of the Project constructed by Developer, in accordance 
with those provisions of this Agreement, the City will furnish the Developer with a Certificate of 
Completion in substantially the form attached as Exhibit D. Such ce1iificate by the City shall be 
a conclusive determination of satisfaction and termination of the agreements and covenants in 
this Agreement to construct the applicable Phase of the Project and the date for completion 
thereof. Such certification and such determination shall not constitute evidence of compliance 
with or satisfaction of any obligation of the Developer to any holder or any insurer of a mortgage 
securing money loaned to finance the Project, or any part thereof. 

Section 4.6 Certificate of Occupancy. The construction of any particular Phase of the 
Project will be considered substantially complete once the Developer has received a certificate of 
occupancy from the City for the structure to be constructed as paii of the applicable Phase of the 
Project. 
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ARTICLE 5. INSURANCE 

Section 5.1 Required Insurance During Construction. The Developer will provide and 
maintain at all times during the process of constructing the Project, or any particular Phase 
thereof, an All Risk Broad Form Basis Insurance Policy and, from time to time during that 
period, at the request of the City, furnish the City with proof of payment of premiums on policies 
covering the following: 

(a) Builder's risk insurance, written on the so-called "Builder's Risk - Completed 
Value Basis," in an amount equal to one hundred percent (100%) of the insurable value of the 
applicable Phase of the Project at the date of completion, and with coverage available in 
nomeporting form on the so-called "all risk" form of policy. 

(b) Commercial general liability insurance (including operations, contingent liability, 
operations of subcontractors, completed operations and contractual liability insurance) together 
with limits against bodily injury and property damage of not less than $2,000,000 for each 
occurrence (to accomplish the above-required limits, an umbrella excess liability policy may be 
used). The City shall be listed as an additional insured on the policy; and 

(c) Workers' compensation insurance, with statutory coverage. 

Section 5.2 Post-Construction Required Insurance. Upon completion of construction 
of the Project and prior to the Maturity Date, the Developer shall maintain, or cause to be 
maintained, at its cost and expense, and from time to time at the request of the City shall furnish 
proof of the payment of premiums on, insurance as follows: 

(a) Insurance against loss and/or damage to the applicable Phase of the Project under 
a policy or policies covering such risks as are ordinarily insured in accordance with prudent, 
reasonable business practices by similar businesses. 

(b) Commercial general public liability insurance, including personal injury liability 
(with employee exclusion deleted), against liability for injuries to persons and/or property, in the 
minimum amount for each occurrence and for each year of $2,000,000, and shall be endorsed to 
show the City as additional insured. 

( c) Such other insurance, including workers' compensation insurance covering all 
employees of the Developer, in such amount as is customarily carried by like organizations 
engaged in like activities of comparable size and liability exposure; provided that the Developer 
may be self-insured with respect to all or any part of its liability. 

Section 5.3 Evidence of Required Insurance. All insurance required in this Article 5 
of this Agreement shall be taken out and maintained in responsible insurance companies selected 
by the Developer which are authorized under the laws of the State to assume the risks covered 
thereby. Upon request, the Developer will deposit annually with the City ce1iificates evidencing 
all such insurance and stating that such insurance is in force and effect. Unless otherwise 
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provided in this Article 5 of this Agreement, each policy shall contain a provision that the insurer 
shall not cancel nor modify it in such a way as to reduce the coverage provided below the 
amounts required herein without giving written notice to the Developer and the City at least 30 
days before the cancellation or modification becomes effective. In lieu of separate policies, the 
Developer may maintain a single policy, blanket or umbrella policies, or a combination thereof, 
having the coverage required herein, in which event the Developer shall deposit with the City a 
ce1iificate or certificates of the respective insurers as to the amount of coverage in force upon the 
Project. 

Section 5.4 Damage; Duty to Notify and Repair. The Developer agrees to notify the 
City immediately in the case of damage exceeding $100,000 in amount to, or destruction of, the 
Project or any pmiion thereof resulting from fire or other casualty. In such event occurring prior 
to the Maturity Date the Developer will upon receipt of insurance proceeds forthwith repair, 
reconstruct and restore the Project to substantially the same or an improved condition or value as 
it existed prior to the event causing such damage and, to the extent necessary to accomplish such 
repair, reconstruction and restoration, the Developer will apply the net proceeds of any insurance 
relating to such damage received by the Developer to the payment or reimbursement of the costs 
thereof. The Developer shall complete the repair, reconstruction and restoration of the Project, 
whether or not the net proceeds of insurance received by the Developer for such purposes are 
sufficient to pay for the same. Any net proceeds remaining after completion of such repairs, 
construction and restoration shall be the property of the Developer. 

Section 5.5 Failure to Repair; Termination ofTIF Note. Notwithstanding anything to 
the contrary contained in this Agreement, in the event of damage to the Project in excess of 
$100,000 and the Developer fails to complete any repair, reconstruction or restoration of the 
Project within one year from the date of damage or receipt of insurance proceeds whichever is 
later, and subject to Unavoidable Delay, the City may, at its option, te1minate the TIF Note. If 
the City terminates the TIF Note, such termination shall constitute the City's sole remedy under 
this Agreement as a result of the Developer's failure to repair, reconstruct or restore the Project. 
Thereafter, the City shall have no further obligations to make any payments under the TIF Note. 

Section 5.6 Termination oflnsurance. The Developer and the City agree that all of the 
insurance provisions set forth in this Aliicle 5 shall terminate upon the te1mination of this 
Agreement. 

[The remainder of this page is intentionally left blank.] 
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ARTICLE 6. TAX INCREMENT; TAXES 

Section 6.1 Right to Collect Delinquent Taxes. The Developer acknowledges that the 
City is providing substantial aid and assistance in furtherance of developing the Project through 
issuance of the TIF Notes. The Developer understands that the Tax Increments pledged to the 
TIF Notes are derived from real estate taxes on the Development Property, which taxes must be 
promptly and timely paid. To that end, the Developer agrees for itself, its successors and 
assigns, in addition to the obligation pursuant to statute to pay real estate taxes that it is also 
obligated by reason of this Agreement, prior to the Maturity Date, to pay before delinquency all 
real estate taxes assessed against the Development Property and the Project thereon. The 
Developer acknowledges that this obligation creates a contractual right on behalf of the City to 
sue the Developer or its successors and assigns to collect delinquent real estate taxes and any 
penalty or interest thereon and to pay over the same as a tax payment to the county auditor. In 
any such suit, the City shall also be entitled to recover its reasonable costs, expenses and attorney 
fees. 

Section 6.2 Reduction of Taxes. The Developer agrees that prior to the Maturity Date, 
it will not cause a reduction in the real property taxes paid in respect of the Development 
Property through: (a) willful destruction of the Development Property or any part thereof; (b) 
willful refusal to reconstruct damaged or destroyed property, except to the extent otherwise 
provided in Section 5.4; (c) apply for an abatement or defe1rnl of real property tax under any law 
or otherwise cause the Development Property to become exempt from real property taxes; or ( d) 
subject to Article 7, convey or transfer or allow conveyance or transfer of the Development 
Property to any entity that is exempt from payment of real property taxes under State law. 

[The remainder of this page is intentionally left blank.] 
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ARTICLE 7. PROHIBITIONS AGAINST ASSIGNMENT AND TRANSFER; 
INDEMNIFICATION 

Section 7.1 Prohibition Against Developer's Transfer of Property and Assignment of 
Agreement. The Developer represents and agrees that prior to issuance of the Certificate of 
Completion for a Phase of the Project: 

(a) Except only by way of security for, and only for, the purpose of obtaining 
financing or refinancing necessary to enable the Developer or any successor in interest to the 
Development Property, or any part thereof, to acquire the Development Property and perfmm its 
obligations with respect to developing and constructing the applicable Phase of the Project, or 
any portion thereof, under this Agreement, and any other purpose authorized by this Agreement, 
the Developer has not made or created and will not make or create or suffer to be made or 
created any total or partial sale, assignment, conveyance, or lease, or any trust or power, or 
transfer in any other mode or fmm of or with respect to the Agreement or the Development 
Property or any part thereof or any interest therein, or any contract or agreement to do any of the 
same, without the prior written approval of the City, which approval shall not be unreasonably 
withheld, unless the Developer remains liable and bound by this Agreement in which event the 
City's approval is not required. Any such transfer shall be subject to the provisions of this 
Agreement. 

(b) In the event the Developer, upon transfer or assignment of the Development 
Property or any pmiion thereof, seeks to be released from its obligations under this Agreement as 
to the pmiion of the Development Prope1iy that is transferred or assigned, the City shall be 
entitled to require, except as otherwise provided in the Agreement, as conditions to any such 
release that: 

(1) Any proposed transferee shall have the qualifications and financial 
responsibility, in the reasonable judgment of the City, necessary and adequate to fulfill the 
obligations undertaken in this Agreement by the Developer as to the portion of the Development 
Property to be transferred. 

(2) Any proposed transferee, by instrument in writing satisfactory to the City 
and in form recordable among the land records, shall, for itself and its successors and assigns, 
and expressly for the benefit of the City, have expressly assumed all of the obligations of the 
Developer under this Agreement as to the portion of the Development Property to be transferred 
and agreed to be subject to all the conditions and restrictions to which the Developer is subject as 
to such pmiion; provided, however, that the fact that any transferee of, or any other successor in 
interest whatsoever to, the Development Property, or any part thereof, shall not, for whatever 
reason, have assumed such obligations or so agreed, and shall not (unless and only to the extent 
otherwise specifically provided in this Agreement or agreed to in writing by the City deprive the 
City of any rights or remedies or controls with respect to the Development Property or any part 
thereof or the construction of the Project; it being the intent of the Parties as expressed in this 
Agreement that (to the fullest extent permitted at law and in equity and excepting only in the 
manner and to the extent specifically provided otherwise in this Agreement) no transfer of, or 
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change with respect to, ownership in the Development Property or any part thereof, or any 
interest therein, however consummated or occurring, and whether voluntary or involuntary, shall 
operate, legally or practically, to deprive or limit the City of or with respect to any rights or 
remedies on controls provided in or resulting from this Agreement with respect to the Project had 
there been no such transfer or change. In the absence of specific written agreement by the City 
to the contrary, no such transfer or approval by the City thereof shall be deemed to relieve the 
Developer, or any other party bound in any way by this Agreement or otherwise with respect to 
the construction of the Project, from any of its obligations with respect thereto. 

(3) Any and all instruments and other legal documents involved in effecting 
the transfer of any interest in this Agreement or the Development Property governed by this 
Article 7, shall be in a form reasonably satisfactory to the City. In the event the foregoing 
conditions are satisfied then the Developer shall be released from its obligation under this 
Agreement, as to the portion of the Development Prope1iy that is transferred, assigned or 
otherwise conveyed. After issuance of the Certificate of Completion for any Phase of the 
Project, the Developer may transfer or assign any portion of the Development Property or the 
Developer's interest in this Agreement relating to such Phase without the prior written consent of 
the City, provided that the transferee or assignee is bound by all the Developer's obligations 
hereunder. The Developer shall submit to the City written evidence of any such transfer or 
assignment, including the transferee or assignee's express assumption of the Developer's 
obligations under this Agreement. If the Developer fails to provide such evidence of transfer and 
assumption, the Developer shall remain bound by all its obligations under this Agreement. 

( c) Nothing contained in this Section shall prohibit the Developer from (i) entering 
into leases with tenants in the ordinary course of business, (ii) entering into easements or other 
agreements necessary for the operation of the Project, (iii) admitting or removing members in 
accordance with the Articles of Organization and the Operating Agreement of the Developer, as 
applicable, or (iv) transferring any Phase to any Affiliate of the Developer. 

Section 7 .2 Release and Indemnification Covenants. 

(a) Except for any intentional misconduct or negligence of any of the Indemnified 
Parties (defined below), the Developer releases from and covenants and agrees that the City and 
the Indemnified Parties shall not be liable for and agrees to indemnify the Indemnified Parties 
against any loss or damage to property or any injury to or death of any person occurring at or 
about or resulting from any defect in the Project. 

(b) Except for any willful misrepresentation or any willful or wanton misconduct or 
negligence of the Indemnified Parties as hereinafter defined, the Developer agrees to indemnify 
the City and the governing body members, officers, agents, servants and employees thereof 
acting in their capacity as such and not in their individual capacity (collectively, the 
"Indemnified Parties"), now or forever, and further agrees to hold the Indemnified Parties 
harmless from any claim, demand, suit, action or other proceeding whatsoever by any person or 
entity whatsoever arising or purportedly arising from Developer's obligations pursuant to this 
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Agreement, or the construction, installation, ownership, maintenance and operation of the 
Project. 

( c) Except for any willful misrepresentation or any willful or wanton misconduct or 
negligence of the Indemnified Parties, and except for any breach by any of the Indemnified 
Parties of their obligations under this Agreement or applicable laws, the Indemnified Parties shall 
not be liable for any damage or injury to the persons or property of the Developer or its officers, 
agents, servants or employees or any other person who may be about the Development Property 
or the Project. 

( d) All covenants, stipulations, promises, agreements and obligations of the City 
contained herein shall be deemed to be the covenants, stipulations, promises, agreements and 
obligations of the City and not of any governing body member, officer, agent, servant or 
employee of the City in the individual capacity thereof. 

[The remainder of this page is intentionally left blank.] 
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ARTICLE 8. EVENTS OF DEFAULT 

Section 8 .1 Events of Default Defined. The following shall be "Events of Default" 
under this Agreement and the te1m "Event of Default" shall mean, whenever it is used in this 
Agreement any one or more of the following events (unless the context otherwise provides): 

(a) Failure by the Developer or City to materially observe or perform any covenant, 
condition, obligation, or agreement on its part to be observed or performed under this 
Agreement, subject to Unavoidable Delays. 

(b) Subject to Unavoidable Delays, failure by the Developer to cause the construction 
of the Project to be completed pursuant to the terms, conditions and limitations of this 
Agreement. 

( c) Failure by the Developer to timely pay any ad valorem property taxes assessed 
with respect to the Development Property, or any part thereof. 

(d) If the Developer shall (1) file any petition in bankruptcy or for any reorganization, 
arrangement, composition, readjustment, liquidation, dissolution, or similar relief under the 
United States Bankruptcy Act or under any similar federal or State law; or (2) make an 
assignment for benefit of its creditors; or (3) admit in writing its inability to pay its debts 
generally as they become due; or be adjudicated as bankrupt or insolvent. 

( e) Notwithstanding anything to the contrary set forth in this Agreement the members 
of the Developer and lenders providing financing for the Project shall have the right, but not the 
obligation, to cure an Event of Default during any relevant cure period in the event the 
Developer fails to cure such default. 

Section 8.2 Remedies on Default. Whenever any Event of Default referred to in 
Section 8.1 of this Agreement occurs, the non-defaulting party, as specified below, may exercise 
its rights under this Section 8.2 after providing thirty days' written notice to the defaulting party 
of the Event of Default, but only if the Event of Default has not been cured within said thirty 
days or, if the Event of Default by its nature cannot reasonably be cured within thirty days, the 
defaulting paiiy does not provide assurances reasonably satisfactory to the non-defaulting party 
that the Event of Default will be cured and will be cured as soon as reasonably possible: 

(a) In the case of an Event of Default by Developer, the City may suspend its 
performance under the Agreement, and the respective TIF Note relating to the Phase of the 
Project that is the subject of the applicable Developer's Event of Default, until it receives 
assurances that the defaulting party will cure the Event of Default and continue its performance 
under the Agreement. 

(b) In the case of an Event of Default by Developer, the City may cancel and rescind 
or terminate the respective TIF Note relating to the Phase of the Project that is the subject of the 
applicable Developer's Event of Default. 
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( c) The non-defaulting party may take whatever action, including legal, equitable or 
administrative action, which may appear necessary or desirable to collect any payments due 
under this Agreement, or to enforce performance and observance of any obligation, agreement, 
or covenant under this Agreement. 

Section 8.3 No Remedy Exclusive. No remedy herein conferred upon or reserved to 
the City or Developer is intended to be exclusive of any other available remedy or remedies, but 
each and every such remedy shall be cumulative and shall be in addition to every other remedy 
given under this Agreement or now or hereafter existing at law or in equity or by statute. No 
delay or omission to exercise any right or power accruing upon any default shall impair any such 
right or power or shall be construed to be a waiver thereof, but any such right and power may be 
exercised from time to time and as often as may be deemed expedient. In order to entitle the 
City to exercise any remedy reserved to it, it shall not be necessary to give notice, other than 
such notice as may be required in this Article 8. 

Section 8.4 No Additional Waiver Implied by One Waiver. In the event any 
agreement contained in this Agreement should be breached by either party and thereafter waived 
by the other pmiy, such waiver shall be limited to the particular breach so waived and shall not 
be deemed to waive any other concurrent, previous or subsequent breach hereunder. 

Section 8.5 Reimbursement of Attorneys' Fees. Whenever any Event of Default 
occurs and if either party shall employ attorneys or incur other expenses for the collection of 
payments due or to become due or for the enforcement of perfo1mance or observance of any 
obligation or agreement on the part of the other party under this Agreement, and such non
defaulting pmiy prevails in such action, the defaulting party agrees that it shall, within twenty 
(20) business days of written demand by the non-defaulting party, pay to the non-defaulting 
pmiy the reasonable fees of such attorneys and such other expenses so incurred by the non
defaulting party. 

Section 8.6 Copy of Notice of Default to Mortgagee. If the City delivers any notice or 
demand to the Developer, or any successor in interest to the Developer, with respect to any Event 
of Default under this Agreement, the City will use its best efforts to also deliver a copy of such 
notice or demand to the mortgagee of any Mortgage at the address of such mortgagee provided to 
the City in a written notice from the Developer, any successor in interest to the Developer or the 
mortgagee, provided that failure of the City to give any such notice shall not limit the City's 
ability to exercise any of its remedies hereunder. 

Section 8.7 Mortgagee's Option to Cure Events of Default. Upon the occurrence of an 
Event of Default by Developer, the mortgagee under any Mortgage will have the right at its 
option, to cure or remedy such Event of Default within the cure periods set forth herein. An 
individual or entity who acquires title to a Parcel of the Development Property through the 
foreclosure of a mortgage or deed in lieu of foreclosure on such Parcel of the Development 
Prope1iy remains subject to each of the restrictions set forth in this Agreement and remains 
subject to all of the obligations of the Developer, or any successor in interest to the Developer, 
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under the terms of this Agreement, but the purchaser at a foreclosure sale or grantee under a deed 
in lieu of foreclosure nor any subsequent transferee from a mortgagee shall have no personal 
liability for a breach of such obligations under this Agreement so long as; 

(a) The party acquiring title through foreclosure or deed in lieu of foreclosure 
observes all of the restrictions set forth in the Agreement; 

(b) The party who acquired title through foreclosure or deed in lieu of foreclosure 
does not undertake or permit any other party to undertake any Phase on the Parcel it owns; 

( c) The City has no obligation to approve any plans for a Phase on a portion of the 
Development Prope1iy the foreclosing mmigagee (or mortgagee obtaining a deed in lieu of 
foreclosure) owns or to issue any related building permits. 

The purpose of this Section is to permit a foreclosing lender (or mortgagee or purchaser 
obtaining a deed in lieu of foreclosure or a subsequent transferee) to hold title to a Parcel of the 
Development Property it acquires through foreclosure or deed in lieu of foreclosure, subject to, 
but without personal liability for the obligations under this Agreement, until it can sell the 
pmiion it holds to a third party who will assume the obligations of the Developer under the terms 
of this Agreement and proceed with the construction of the applicable Phase pursuant to the 
terms of this Agreement. If, rather than passively holding title to the Parcel of the Development 
Property it acquires through foreclosure or deed in lieu of foreclosure, the foreclosing lender (or 
mortgagee obtaining a deed in lieu of foreclosure or subsequent transferee) or other purchaser at 
a foreclosure sale desires to sell a Parcel of the Development Prope1iy for construction of the 
applicable Phase of the Project, the purchaser at the foreclosure sale must assume and perform 
each of the obligations of the Developer, or the applicable successor to the interest of the 
Developer, under this Agreement as to the Parcel subject to foreclosure. This Section does not 
restrict the authority of the City to pursue its rights under any outstanding security, exercise 
remedies otherwise available under this Agreement or suspend the performance of the 
obligations of the City or the Developer under this Agreement as otherwise allowed. The City 
agrees to reasonably cooperate with any foreclosing lender (or mortgagee obtaining a deed in 
lieu of foreclosure) or other purchaser at a foreclosure sale in pursuing the Project, or portion 
thereof, in accordance with this Agreement. Unless acting other than passively holding title as 
described above in this Section, a lender or an independent third party that purchases at a 
foreclosure sale will have no liability for breach under this Agreement. 

Section 8.8 Subordination of Agreement. In order to facilitate the obtaining of 
financing for the construction of the Project, the City agrees to subordinate the provisions hereof 
to the documents executed in connection with any Mortgage, provided that such subordination 
shall not deprive the City or otherwise limit any of the City's remedies which do not create a lien 
on the Development Property, upon the occurrence of an Event of Default by the Developer. 

Section 8.9 Modification for the Benefit of Mortgagees. In order to facilitate the 
obtaining of financing for the construction of the Project, the City agrees that it will consider 
reasonable modifications to this Agreement, an intercreditor agreement or waiver of its rights 
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hereunder to accommodate the interests of the holder of a Mortgage, provided, however, that the 
City determines, in its reasonable judgment, that any such modification(s) will adequately protect 
the legitimate interests and security of the City under this Agreement. 

[The remainder of this page is intentionally left blank.] 
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ARTICLE 9. GENERAL PROVISIONS 

Section 9 .1 Binding Effect. This Agreement binds and benefits the Parties and their 
successors and assigns. 

Section 9 .2 Voluntary and Knowing Action. The Paiiies, by executing this 
Agreement, state that they have carefully read this Agreement and understand fully the contents 
thereof; that in executing this Agreement they voluntarily accept all te1ms described in this 
Agreement without duress, coercion, undue influence, or otherwise, and that they intend to be 
legally bound thereby. 

Section 9 .3 Authorized Signatories. The Parties each represent and warrant to the 
other that (1) the persons signing this Agreement are authorized signatories for the entities 
represented, and (2) no fmiher approvals, actions or ratifications are needed for the full 
enforceability of this Agreement against it unless expressly stated herein; each party indemnifies 
and holds the other harmless against any breach of the foregoing representation and warranty. 

Section 9.4 City Representatives Not Individually Liable. No member, official, or 
employee of the City shall be personally liable to the Developer, or any successor in interest, in 
the event of any default or breach by the City or for any amount which may become due to the 
Developer or successor or on any obligations under the terms of the Agreement. 

Section 9.5 Equal Employment Opportunity. The Developer, for itself and its 
successors and assigns, agrees that during the construction of the Project provided for in the 
Agreement it will comply with all applicable federal, state and local equal employment and non
discrimination laws and regulations. 

Section 9.6 Severability. The invalidity or unenforceability of any provision of this 
Agreement shall not affect the validity or enforceability of any other provision. Any invalid or 
unenforceable provision shall be deemed severed from this Agreement to the extent of its 
invalidity or unenforceability, and this Agreement shall be construed and enforced as if the 
Agreement did not contain that particular provision to the extent of its invalidity or 
unenforceability. 

Section 9.7 Governing Law. This Agreement shall be deemed to have been made and 
accepted in Kandiyohi County, Minnesota, and the laws of the State of Minnesota shall govern 
any interpretations or constructions of the Agreement without regard to its choice of law or 
conflict of laws principles. 

Section 9.8 Records-Availability and Retention. Pursuant to Minn. Stat. § 16C.05, 
subd. 5, the Developer agrees that the City, State Auditor, or any of their duly authorized 
representatives at any time during normal business hours upon reasonable notice and as often as 
they may reasonably deem necessary, shall have access to and the right to examine, audit, 
excerpt, and transcribe any books, documents, papers, records, etc., which are pertinent to the 
accounting practices and procedures of the Developer and involve transactions relating to this 
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Agreement. The Developer agrees to maintain these records for a period of six years from the 
date of termination of this Agreement. 

Section 9.9 Data Practices. The patiies acknowledge that this Agreement is subject to 
the requirements of Minnesota's Government Data Practices Act, Minnesota Statutes, Section 
13.01 et seq. 

Section 9 .10 Recording. The City may record this Agreement and any amendments 
thereto with the office of the county recorder for Kandiyohi County. The Developer shall pay all 
costs for recording. 

Section 9 .11 Notice of Status and Confo1mance. The City agrees from time to time, 
upon not less than thirty days' prior written notice by Developer, to execute, acknowledge and 
deliver, without charge, to Developer a statement in writing certifying, to the extent true, that this 
Agreement is unmodified, the outstanding principal amount of the TIF Notes, that the City has 
not received or given any notice of default, that to the knowledge of the City no event of default 
exists hereunder (or if any such event of default does exist, specifying the same and stating that 
the same has been cured, if such be the case), and that the City to its knowledge, has no claims 
against the Developer hereunder. It is the intention of this Section to provide a mechanism for 
obtaining estoppel certificates which may be requested by Developer's mortgagee or any 
transferee (or prospective transferee) of the TIF Notes. 

Section 9.12 Amendment. This Agreement may be amended only by a written 
agreement signed by all parties hereto. 

Section 9.13 Restrictions on Use. The Developer agrees for itself, its successors and 
assigns and every successor in interest to the Development Property, or any pati thereof, that 
prior to the Maturity Date of the applicable TIF Note, the Developer and such successors and 
assigns shall devote the Parcel of the Development Property relating to such TIF Note to, and in 
accordance with, the multi-family residential uses specified in this Agreement. 

Section 9.14 Conflicts of Interest. No member of the governing body or other official 
of the City shall have any financial interest, direct or indirect, in this Agreement, the 
Development Property or the Project, or any contract, agreement or other transaction 
contemplated to occur or be undertaken thereunder or with respect thereto, nor shall any such 
member of the governing body or other official participate in any decision relating to the 
Agreement which affects his or her personal interests or the interests of any corporation, 
patinership or association in which he or she is directly or indirectly interested. No member, 
official or employee of the City shall be personally liable to the City in the event of any default 
or breach by the Developer or heir or on any obligations under the terms of this Agreement. 

Section 9 .15 Titles of Articles and Sections. Any titles of the several parts, aiiicles and 
sections of the Agreement are inserted for convenience of reference only and shall be 
disregarded in construing or interpreting any of its provisions. 
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Section 9.16 Notices and Demands. Except as otherwise expressly provided in this 
Agreement, a notice, demand or other communication under this Agreement by any pmiy to any 
other shall be sufficiently given or delivered if it is dispatched by registered or certified mail, 
postage prepaid, return receipt requested, or delivered personally, and 

(a) in the case of the Developer is addressed to or delivered personally to: 

JH, LLC 
119 North Union Avenue 
Fergus Falls, MN 56537 

(b) in the case of the City is addressed to or delivered personally to: 

City Administrator 
City of Willmar 
333 6th Street Southwest 
Willmar, MN 56201 

or at such other address with respect to any such party as that party may, from time to time, 
designate in writing and forward to the other, as provided in this Section. 

Section 9.17 Counterparts. This Agreement may be executed in any number of 
counterparts, each of which shall constitute one and the same instrument. 

Section 9 .18 Expiration. This Agreement shall te1minate and expire on the Maturity 
Date of all issued TIF Notes unless earlier terminated or rescinded in accordance with its terms. 

Section 9 .19 Provisions Surviving Rescission or Expiration. Section 7 .2 shall survive 
any rescission, termination or expiration of this Agreement with respect to or arising out of any 
event, occurrence or circumstance existing prior to the date thereof. 

[The remainder of this page is intentionally left blanl<:.] 
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IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed 
effective as of the day and year first set forth above. 

JH, LLC, a Minnesota limited liability company 

By: ________________ _ Date: ________ _ 
Samuel Herzog, Its President 

STATE OF MINNESOTA ) 
) SS. 

COUNTY OF ) 

The foregoing instrument was acknowledged before me this __ day of _______ _ 
20 __ , by Samuel Herzog, as President of JH, LLC, a Minnesota limited liability company, , on 
behalf of the limited liability company. 

Notary Public 

This is a signature page to the Development Agreement by and between the City of Willmar and 
JH,LLC. 
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CITY OF WILLMAR, MINNESOTA 

Marvin Calvin, Its Mayor 

Isaac Holland, Its City Administrator 

STATE OF MINNESOTA ) 
) SS. 

COUNTY OF KANDIYOHI ) 

The foregoing instrument was acknowledged before me this __ day of _______ _ 
20 __ , by Marvin Calvin, as Mayor, and Isaac Holland, as City Administrator, for the City of 
Willmar, Minnesota. 

Notary Public 

This is a signature page to the Development Agreement by and between the City of Willmar and 
JH,LLC. 
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EXHIBIT A 

LEGAL DESCRIPTION OF DEVELOPMENT PROPERTY 

Phase I Property: 

Lot 5, Lot 6 and Outlot A, Block 1, Unique Opportunities, Kandiyohi, Minnesota 

Phase II Property: 

Lots 3 and 4, Block 1, Unique Opportunities, Kandiyohi, Minnesota 

Phase III Property: 

Lots 7 and 8, Block 1, Unique Opportunities, Kandiyohi, Minnesota 

Phase IV Prope1iy: 

Lots 1 and 2, Block 1, Unique Opportunities, Kandiyohi, Minnesota 



[28497-0001/3270489/1] 

EXHIBITB 

DEPICTION OF DEVELOPMENT PROPERTY 

(attached) 



EXHIBITC 

DEPICTION OF PHASE I ACCESS IMPROVEMENTS 



EXHIBITD 

CERTIFICATE OF COMPLETION 

The undersigned hereby certifies that JH, LLC ("Developer") has fully complied with its 
obligations under Article 3 of that document entitled "Tax Increment Development Agreement'', 
dated , 2019, (the "Development Agreement") by and between the City of 
Willmar, Minnesota and the Developer, with respect to construction of the Phase I Project, or 
any additional Phase of the Project Developer has chosen to construct, in accordance with the 
Development Agreement, and that Developer is released and forever discharged from its 
obligations to construct the Phase I Project or any additional Phase of the Project Developer has 
chosen to construct, under Article 3, but all other covenants under the Development Agreement 
remain in full force and effect. 

CITY OF WILLMAR 

Dated: ______ , 20 __ By: __________ _ 
Mayor 

Dated: ______ , 20 __ By: __________ _ 
City Administrator 

STATE OF MINNESOTA ) 
) SS. 

COUNTY OF KANDIYOHI ) 

The foregoing instrument was acknowledged before me this __ day of _______ _ 
20 __ , by , as Mayor, and ___________ , as 
City Administrator, for the City of Willmar, Minnesota. 

Notary Public 
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EXHIBITE 

FORM OF LIMITED REVENUE TAX INCREMENT NOTE 

UNITED STATE OF AMERICA 
STATE OF MINNESOTA 

COUNTY OF KANDIYOHI 
CITY OF WILLMAR 

TAX INCREMENT REVENUE NOTE OF 2019 
(JH, LLC - J.H. LLC HOUSING PROJECT) 

PRINCIPAL AMOUNT: $ INTEREST RATE: 0.00% -------

DATE OF ORIGINAL ISSUE: , 20 ------- ---

The City of Willmar, Minnesota (the "City") hereby acknowledges itself to be indebted 
and, for value received, hereby promises to pay the amounts hereinafter described (the "Payment 
Amounts") to JH, LLC, a Minnesota limited liability company (the "Developer"), or its 
registered assigns (the "Registered Owner"), but only in the manner, at the times, from the 
sources of revenue, and to the extent hereinafter provided. 

The principal amount of this Note shall equal from time to time the principal amount 
stated above without interest, as reduced to the extent that such principal installments shall have 
been paid in whole or in part pursuant to the te1ms hereof; provided that the sum of the principal 
amount listed above shall in no event exceed $ as provided in that certain 
Development Agreement, dated as of , 2019, as the same may be amended 
from time to time (the "Development Agreement"), by and between the City and the Developer. 

The amounts due under this Note shall be payable semi-annually on February 1 and 
August 1 of each year, commencing on August 1, 2022, and thereafter to and including February 
1, 2037 (30 semi-annual payments), or, if the first should not be a regular business day, the next 
succeeding regular business day (the "Payment Dates"). No interest shall accrue on the 
unreimbursed portion of Reimbursable Expenses. At least thirty days in advance of each 
Payment Date, the Developer shall submit an invoice to the City indicating the amount of the 
increment payment due on the Payment Date, which shall equal the sum of the Available Tax 
Increments (defined below) received by the City during the six-month period preceding such 
Payment Date. Thereafter, on each Payment Date the City shall pay the Available Tax 
Increments to the then cmrent Registered Owner set forth in the Certification of Registration 
attached to this Note, at the address set forth in the Certification of Registration for such 
Registered Owner. 

The Payment Amounts due hereon shall be payable solely from ninety-five percent (95%) 
of the Tax Increment attributable to the Development Property and the Project thereto within the 



TIF District (the "Available Tax Increment"), that is paid to the City by Kandiyohi County in the 
six (6) months preceding the Payment Date, and which the City is entitled to retain pursuant to 
the provisions of the TIF Act, all as such te1ms are defined in the Development Agreement. The 
City shall have no obligation to pay principal of this Note on each Payment Date from any 
source other than Available Tax Increment and the failure of the City to pay the entire amount of 
principal on this Note on any Payment Date shall not constitute a default hereunder as long as the 
City pays principal hereon to the extent of Available Tax Increment. The City shall have no 
obligation to pay unpaid balance of principal that may remain after the final Payment on 
Febmary 1, 2037, except from Available Tax Increment attributable to property taxes paid in the 
year preceding the year in which the final payment date occurs or any prior years. 

This Note shall terminate and be of no further force and effect following: (i) the last 
Payment Date defined above, (ii) any date upon which the City shall have terminated this Note 
under Section 8.2 (b) of the Development Agreement, (iii) the date the TIF District is terminated, 
or (iv) the date that all principal payable hereunder shall have been paid in full (in an aggregate 
principal amount not to exceed $ ), whichever occurs earliest. 

The City makes no representation or covenant, express or implied, that the Tax 
Increments will be sufficient to pay, in whole or in part, the amounts which are or may become 
due and payable hereunder. The City's payment obligations hereunder shall be further 
conditioned on the fact that no Event of Default under the Development Agreement shall have 
occuffed and be continuing at the time payment is otherwise due hereunder, but such unpaid 
amounts shall become immediately due and payable if said Event of Default shall be cured; and, 
further, if pursuant to the occurrence of an Event of Default under the Development Agreement 
the City cancels and rescinds this Note, the City shall have no further debt or obligation under 
this Note whatsoever. Reference is hereby made to all of the provisions of the Development 
Agreement, including without limitation Sections 3 .2 and 3 .3 thereof, for a fuller statement of the 
rights and obligations of the City to pay the principal of this Note, and said provisions are hereby 
incorporated into this Note as though set out in full herein. 

This Note is a special, limited revenue obligation and not a general obligation of the City 
and is payable by the City only from the sources and subject to the qualifications stated or 
referenced herein. This Note is not a general obligation of the City and neither the full faith and 
credit nor the taxing powers of the City are pledged to the payment of the principal of this Note 
and no property or other asset of the City, save and except the above-referenced Tax Increments, 
is or shall be a source of payment of the City's obligations hereunder. 

The principal sum of this Note is prepayable in whole or in part at any time by the City 
without premium or penalty. No paiiial prepayment shall affect the amount or timing of any 
other regular payment otherwise required to be made under this Note. 

This Note is issued by the City in aid of financing a project pursuant to and in full 
conf01mity with the Constitution and laws of the State of Minnesota, including the Tax 
Increment Financing Act. 
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This Note may be assigned only upon an assignment of the Development Agreement as 
pe1mitted therein, as otherwise provided in the Development Agreement, or with the consent of 
the City, which consent shall not be unreasonably withheld. In order to assign the Note, the 
assignee shall smTender the same to the City either in exchange for a new fully registered note or 
for transfer of this Note on the Certification of Registration for the Note maintained by the City 
and attached to this Note. Each pe1mitted assignee shall take this Note subject to the foregoing 
conditions and subject to all provisions stated or referenced herein. 

IT IS HEREBY CERTIFIED AND RECITED that all acts, conditions, and things 
required by the Constitution and laws of the State of Minnesota to be done, to have happened, 
and to be performed precedent to and in the issuance of this Note have been done, have 
happened, and have been performed in regular and due form, time, and manner as required by 
law; and that this Note, together with all other indebtedness of the City outstanding on the date 
hereof and on the date of its actual issuance and delivery, does not cause the indebtedness of the 
City to exceed any constitutional or statutory limitation thereon. 

IN WITNESS WHEREOF, the City Council of the City of Willmar has caused this Note 
to be executed with the manual signatures of its Mayor and City Administrator, all as of the Date 
of Original Issue specified above. 

This document drafted by: 
Flaherty & Hood, P.A. 
525 Park Street, Suite 470 
St. Paul, MN 55103 
(651) 225-8840 

CITY OF WILLMAR 

Mayor 

City Administrator 
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CERTIFICATION OF REGISTRATION 

It is hereby certified that the foregoing Note was registered, on the date of original issue, 
in the name of JH, LLC, a Minnesota limited liability company, and that, at the request of the 
Registered Owner of this Note, the undersigned has this day registered the Note in the name of 
such Registered Owner, as indicated in the registration blank below, on the books kept by the 
undersigned for such purposes. 

NAME AND ADDRESS OF DATE OF SIGNATURE OF CITY 
REGISTERED OWNER REGISTRATION CITY CLERK 

JH, LLC 
119 North Union Avenue 
Fergus Falls, MN 56537 
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